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Before Justices WHITTINGTON, BRIDGES, and LANG-MIERS.

OPINION

Opinion by Justice LANG-MIERS.

We deny State Farm Lloyds' motion for rehearing. On our own motion, we withdraw our
opinion of July 25, 2006 and vacate our judgment of that date. This is now the opinion of the
Court.

This case involves the determination of whether the meaning of the term "amount of loss" in
an appraisal clause of a homeowner's insurance policy includes the extent of loss and
whether the insured can compel the insurer to appraisal when there is a dispute about the
extent of loss.

This dispute arose after the roof of Becky Ann Johnson's home was damaged by hail in April
2003. State Farm Lloyds inspected the property and concluded that only the ridgeline of
Johnson's roof was damaged by hail. State Farm estimated repairs at $499.50, which was
less than Johnson's deductible, and declined any payment on the claim. At Johnson's
request, State Farm conducted a second inspection. The result was the same. Johnson
argued the entire roof needed to be replaced and submitted an estimate for the repairs of
over $6,400. She also hired an attorney who wrote State Farm demanding it submit to the
appraisal process pursuant to the policy's appraisal clause. State Farm declined, stating that
the parties' disagreement about the extent of the hail damage was a coverage issue that
could not be decided by appraisal.

Johnson filed a declaratory judgment action seeking to compel State Farm to submit to an
appraisal pursuant to the policy State Farm issued to her. Both ‘299 parties moved for
summary judgment.l The trial court agreed with State Farm, granted its motion for summary
judgment, and denied Johnson's motion.

We conclude the dispute between Johnson and State Farm concerns the amount of loss and
that the appraisal clause applies. We further conclude the trial court erred by granting
summary judgment in favor of State Farm. Accordingly, we reverse the trial court's order
granting summary judgment in favor of State Farm and denying Johnson's motion. We render
judgment granting Johnson's motion. We remand the issue of Johnson's request for
attorney's fees.

STANDARDS OF REVIEW
A. Summary Judgment

We review the trial court's summary Judgment de novo. ggggg A ggggg ggg ggg JZJ

A AL
. When both partles move for summary judgment each bears the | burden of
establlshlng it is entitled to judgment as a matter of law. City of Garland v. Dallas Morping
News, 22 S.W.3d 351, 358 (Tex. 2000). If the trial court grants one motion and denies the
other, the non-prevailing party may appeal the granting of the prevalllng party's motion as well
as the denial of its own motion. K . We
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review the summary judgment ewdenoe presented by both parties and determine all
questions presented. . We may affirm the trial court's
summary judgment or reverse and render the Judgment the tnal court should have rendered.

B. Contract Terms

We revnew a trial court's interpretation of a contract de novo. w /.2d

p. TT /Y 4
). When | mterpretlng the ten'ns of an insurance con tract,
we follow the general rules of contract construction. State Farm Life Ins. Co. v. Beasfon, 907
. Our pnmary concern is to ascertain the true intent of the parties

I thenractcan be glven an exactor certain legal mterpretatlon we
must mterpret the insurance pollcy s meamng and mtent from its four comers Hmﬂm
. Tan L Chem. :

C. Compellmg Appralsal

Parties may be oompelled to appra|sal where they fall to agree on the amount of loss of a
covered claim. Stand : ¢ F g 14-48 (Tex.Civ.App.-
Houston [14th Dlst] 1974 no wnt)

ANALYSIS

Both parties agree that appraisal can be compelled but disagree that it can be compelled in
this case. As a result, the issue we decide is whether the dispute in this case, the extent of
loss from hail damage, is subject to appraisal as provided in the policy.

A. Policy Terms

At issue is how the following appraisal clause in the homeowner's insurance policy that State
Farm issued to Johnson is interpreted and applied:

SECTION | — CONDITIONS

- x %

4. Appraisal. If you and we fail to agree on the amount of loss, either one can
demand that the amount of the loss be set by appraisal. If either makes a
written demand for appraisal, each shall select a competent, disinterested
appraiser. Each shall notify the other of the appraiser's identity within 20 days of
receipt of the written demand. The two appraisers shall then select a
competent, impartial umpire. If the two appraisers are unable to agree upon an
umpire within 15 days, you or we can ask a judge of a court of record in the
state where the residence premises is located to select an umpire. The
appraisers shall then set the amount of the loss. If the appraisers submit a
written report of an agreement to us, the amount agreed upon shall be the
amount of the loss. If the appraisers fail to agree within a reasonable time, they
shall submit their differences to the umpire. Written agreement signed by any
two of these three shall set the amount of the loss. Each appraiser shall be paid
by the party selecting that appraiser. Other expenses of the appraisal and the
compensation of the umpire shall be paid equally by you and us.

B. Johnson's Contention

Johnson contends this appraisal clause requires State Farm to submit to the appraisal
process because their dispute concerns the amount of loss sustained as a result of hail
damage, not whether the hail damage was covered by the policy. Johnson argues that "the
amount of loss" includes a dispute over the extent of the damage as well as a determination
of what it will cost to fix the damage.

C. State Farm's Contention

State Farm argues that it does not have to submit to the appraisal process unless the parties
first agree on causation, coverage, and liability. It contends it is not required to submit to an
appraisal in this case because whether the hail damaged only the ridgeline of the roof, as
State Farm contends, or the entire roof, as Johnson contends, is a causation, coverage, and
liability issue not an issue concerning “+)1 the amount of loss.1& It argues that deciding the
extent of the loss involves decisions about causation, coverage, and liability that cannot be
made pursuant to the appraisal clause. According to State Farm's interpretation of the
appraisal clause, Johnson and State Farm must first agree on which specific shingles were
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damaged and then, only if there is a dispute over the cost to repair those specific shingles,

Johnson may compel State Farm to submit to an appraisal. &3 It further contends that
appraisal would only be appropriate if Johnson disputed State Farm's estimate for the repair
of the ridgeline of the roof. Because Johnson disputed the extent of the loss, not the estimate
for repair of the ridgeline, State Farm contends that the dispute is about coverage and she
has not shown she is entitled to appraisal. In summary, State Farm argues "amount of loss"
cannot be interpreted to include the extent of loss.

D. Discussion

State Farm argues that any decisions by appraisers on the extent of damage would be
beyond the scope of their authority because their decisions necessarily will involve decisions
about wusatvon ooverage and Icablllty |t crtes thls Court's opinion in MMMQ

support lts argument that determnnatron of the extent of the damage is a ooverage issue. In
Wells, the insureds' home was damaged by foundation movement. Foundation movement
caused by a plumbing leak was covered under the policy but foundation movement that was
not caused by a plumbing leak was not. A structural engineer hired by the insureds inspected
the foundation and determined the movement was caused by a plumbing leak. The insurance
adjuster also inspected the foundation and reported that a plumbing leak did not cause the
damage. The insurer denied the claim and sued to require an appraisal under an appraisal
clause similar to the one in this case. The appraisers determined the cost to repair the
foundation was $22,875.94. However, one appraiser and the umpire also apportioned this
cost among various causes and concluded that none of the foundation damage was caused
by a plumbing leak. Based on this information, the trial court granted a take-nothing summary
judgment in favor of the insurer. On appeal, we reversed, stating that the plain language of
the appraisal clause did not authorize or empower the appraisers to determine what caused
or did not cause the claimed loss. /d. at 683. This court stated “[t]he issues focus upon the
question of whether the appraisers are authorized and empowered to determine what *202
caused or did not cause the loss claimed.” We held that “"the trial court erred in finding that
[the insurer] is entitled to a declaratory summary judgment maturing the appraisal award in
the present case and entering a take-nothing summary judgment against the [insureds] based
on that determination." /d. at 685.

We also explained the difference between arbitration and appraisal, noting that appraisers do
not have the power to decide the cause of loss but only the value of the loss, "the function of
the appraisers is to determine the amount of damage resulting to the property submitted for
their consideration. It is certainly not their function to resolve questions of coverage and
interpret provisions of the policy.” /d. In holding that the appraisers are to determine the
amount of damage Wells did not limit the appraisers' authority in this type of case to a
determination of the cost to repair each shingle they agreed was damaged by a covered peril.
Instead, we held they are to determine the "amount of damage resulting to the property
submitted for their consideration.” /d.

The principle in Wells was that the appraisers have certain powers and that, acting within
those powers, their determination "can estop one party . . . from contesting the issue of
damages in a suit on the insurance contract, leaving only the question of liability for the
court.” /d. Actions beyond those powers are not given estoppel effect.

Significantly, in Wells the parties apparently agreed on the extent of the loss and the cost of

repairs; they disagreed on whether there was a covered loss at all.l4l And the Wells appraisal
was used to determine whether the damage was caused by a covered peril as opposed to
determining the amount of damage resulting to the property from a covered peril. Unlike
Wells, these parties agree there was a covered loss but disagree on the extent of the loss
and the cost of repairs. Consequently, we conclude that Wells is distinguishable and did not
decide the issue presented in this case.

damaged by muItlpIe water Ieaks The |nsurer agreed to oover the losses caused by the initial
water leak and asked appraisers to determine the amount of that loss. /d. at 89. In doing so,
the appraisers had to determine which damages were caused by the initial water leak and
distinguish those damages from damages that occurred later. /d. The court concluded the
appraisers were not deciding a causation issue, but were deciding an issue concerning the
amount of loss. See id. That court noted that Wells and cases cited therein stand for the
narrow proposition that appraisers exceed their authority when they make legal
determinations of what is or is not a covered loss based on their determination of what 103
caused the loss or some portion of it. We agree that Wells limits appraisers' authority but that
it does not prevent appraisers from making decisions about the extent of damage.

Our view is reinforced by a recent Texas Supreme Court decision that discussed the
distinction between an arbitration and an appraisal for purposes of a personal automobile
insurance policy and stated that an "appraisal merely ‘binds the parties to have the extent or
amount of the loss determined in a particular way.™
W, (quoting Scottish Union & Nat' Ins. Co. v, Clancy, 71 Tex.
S.W. 630, 631 (1888)) (emphasis added).

If the parties had to first agree on which specific shingles were damaged and approach every
disagreement on extent of damage as a causation, coverage or liability issue, either party
could defeat the other party's request for an appraisal by labeling a disagreement as a
coverage dispute. Instead, as the process is designed, once it is determined that there is a
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covered loss and a dispute about the amount of that loss, the appraisal process determines
the amount that should be paid because of loss from a covered peril.

We conclude that if the parties agree there is coverage but disagree on the extent of damage,
the dispute concemns the "amount of loss" and that issue is determined in accordance with the
appraisal clause. Because the parties here agree that covered property sustained damage
from a covered peril but fail to agree on the amount of loss, the appraisal clause applies.
Under these circumstances, Johnson was entitied to appraisal.

CONCLUSION

We conciude this dispute between Johnson and State Farm over the extent of the damage to
the roof from hail is a dispute concerning the amount of loss. As a result, Johnson can
compel State Farm to submit to the appraisal process under the policy's appraisal clause.

348 (insured has right to rely on plain language of policy providing for
appraisal upon written demand by either party). The trial court ered by granting State Farm's
motion for summary judgment and denying Johnson's motion. Accordingly, we reverse the
judgment of the trial court granting summary judgment in favor of State Farm and render
judgment granting Johnson's motion to compel State Farm to submit to the appraisal process.
We remand the issue of Johnson's attomey's fees to the trial court for consideration.

Johnson's motion is titled "Motion to Compel Appransal However, m the body of the motion, Johnson stated, "Plaintiff,
lecky Ann Johnson, files this Motion for Si ... Y judg that [State Farm] be
to submit to appraisal as required by Slam Fanm's insurance contract. . . ." We construe Johnson's motion to
compel as a motion for summary judgment. See TEX.R. CIV. P. 71 (misnomer of pleadmg does not render it ineffective,

and court will treat p|ead|ng as if propedy named). Addmonally we look to the subsmnce ofa pleadmg o determine its

5@ The record does not reveal whether State Farm concedes that the entire roof needs repair but that only part of the
amage was caused by hail or if the parties simply disagree about the extent of the hail damage.

[3] State Farm also argues that, even though "amount of loss" is not defined in the policy, the meaning can be gleaned from
a review of the entire policy. State Farm defines ™loss" as “direct physical damage to covered property which is caused by a
covered peril.” It also states, “the appraisal clause exists only to resolve disputes about the dollar amount of the property
damage where the parties agree about coverage, causation, and liability for the damage.” But it is undisputed that there
was direct physical damage to Johnson's roof caused by a covered peril, hail. State Farm's suggested interpretation does
not provide more clarity because the only issues here are how much of the roof was damaged, what "amount of” means,
and whether the extent of the gesis a ge, tion, or liability issue, and those terms are not defined.

State Farm also relies on Holt v. State Fann Lioyds, No. 3: 98-CV 1076-R, 1999 WL 261923 (N.D.Tex. Apr. 21, 1999)
not designated for publication) for the prop: that an app his authority if the appraisal "touched on
issues of causahon Holt is similar to Wulls. In Hoft, the insurer agreed the property was ged by wind but disag it
was also damaged by hail. As a result, the parties disagreed about whether there had been hail damage at all. The parties
submitted the claim to an apprausal and one appraiser and the umpire determined the damage had not been caused by

hail. The district court d the ap s the scope of their authority in determining the cause of the

damage. 1999 WL 261923 at *3.

©2011 Google

http://scholar.google.com/scholar case?q=%22204+S.W.3d+897%22&hl=en&as_sdt=4,44... 9/23/2011



